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The Tax Court of the United States 
Docket No. 30554 


SEABOARD FINANCE COMPANY, 


Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 
1950 


| 
Sept.15—Petition received and filed. Taxpayer 
notified. Fee paid. 


Sept.18—Copy of petition served on General Coun- 
sel. 


Sept.15—Request for Circuit hearing in Los An- 
geles, Calif., filed by taxpayer. 10/4/50— 
Granted. 


Nov. 138—Answer filed by respondent. 


Nov. 17—Copy of answer served on taxpayer, Los 
Angeles, Calif. 
1952 


Feb. 20—Hearing set May 19, 1952, Los Angeles, 
Calif. 


May 23—Hearing had before Judge Opper on mer- 
its, respondent’s oral motion for leave of 
20 days to file amendment to answer 
granted, petitioner allowed 5 days there- 
after to file reply to amended answer. 
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Stipulation of facts with exhibits filed at 
hearing. Petitioner’s brief, 7/22/52, re- 
spondent’s 9/5/52, reply —9/22/52. 


June 11—Amendment to answer filed by General 
Counsel. Copy served. 


June 15—Transcript of Hearing 5/23/52 filed. 


June 19—Motion for leave to file reply to amend- 
ment to answer, reply lodged, filed by tax- 
payer, granted. 


June 20—Copies of motion and reply served on 
(General Counsel. 


July 21—Brief filed by taxpayer. Copy served. 


Sept. 5—Motion to extend time to Oct. 3, 1952, to 
file brief filed by General Counsel. 
Granted 9/8/52. 


Sept.29—Motion to extend time to 11/3/52 to file 
reply brief, filed by taxpayer. 


Oct. 3—Motion to extend time to 11/3/52 to file 
brief filed by General Counsel. 10/6/52— 
Granted. 


Oct. 17—Motion for extension to Dec. 3, 1952, to 
file reply brief filed by taxpayer. 10/17/52 
Granted. 


Nov. 3—Motion for extension to Nov. 18, 1952, to 
file brief, filed by General Counsel. 
11/4/52—Granted. 


Nov. 18—Answer brief filed by General Counsel. 
11/14/52—Copy served. 
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1953 


Nov. 28—Reply brief filed by taxpayer. Copy 
served. 


May 21—Findings of fact and opinion rendered. 
Judge Opper. Decision will be entered for 
the respondent. Copy served. 


May 21—Decision entered. Judge Opper. Div. 14. 


Aug. 21—Petition for review by U. S. Court of Ap- 
peals for the Ninth Circuit filed by tax- 
payer. 

Aug. 21—Proof of Service filed. 


Sept.18—Designation of contents of record and 
statement of points filed by taxpayer, 
with attached affidavit of service by mail 
thereon. 


Sept.18—Notice of filing designation of contents 
of record and statement of points filed 
by taxpayer. 

Sept.22—Order extending time to 11/19/53 for fil- 
ing the record and docketing the appeal, 
entered. 

Sept.24—Counter designation of contents of record 


filed by General Counsel, with statement 
of service by mail thereon. 


[Title of Tax Court and Cause. ] 
PETITION 


The above-named petitioner hereby petitions for a 
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redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (LA:IT:90D:LHP), dated June 28, 1950, 
and as a basis of this proceeding alleges as follows: 


i, 

Petitioner is a corporation organized and exist- 
ing under the laws of the State of Delaware, with 
its principal office located at 945 South Flower 
Street, Los Angeles 15, California. Petitioner’s in- 
come tax return for the period here involved was 
filed with the Collector of Internal Revenue for the 
Sixth District of California at Los Angeles, Cali- 
fornia. 

JO 

The notice of deficiency, a copy of which is at- 
tached hereto and marked Exhibit ‘‘A,’’ was mailed 
to petitioner on June 28, 1950. 


ITI. 

The deficiency determined by respondent in said 
notice of deficiency is in federal income tax for the 
taxable year ended September 30, 1947, in the 
amount of $70,590.74. 

The amount in controversy in this proceeding is 
approximately $70,590.74. 


TV. 
The determination of tax set forth in said notice 
of deficiency is based upon the following errors: 


(1) Respondent erroneously disallowed as a de- 
duction in computing petitioner’s net income the 
amount of $77,298.06, or any other amount, repre- 
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senting amortization, for the period here involved, 
of the excess of cost of acquisition of certain assets, 
consisting in part of stocks of subsidiary com- 
panies, over the equity in such net assets at date of 
acquisition. 

(2) Respondent erred in his determination that 
petitioner realized no gain from conversion of 
foreign exchange in the Dominion of Canada. 

(3) Respondent erred in disallowing as a credit 
against petitioner’s income tax a portion of the in- 
come taxes paid by petitioner to the Dominion of 
Canada and claimed by petitioner as a credit in 
computing its income tax liability to the United 
States for the period here involved. 

(4) Respondent erred in his determination that 
the credit for income taxes paid by petitioner to 
the Dominion of Canada was $153,705.40, or any 
other amount less than the amount claimed as a 
eredit by petitioner in its income tax return for 
the period here involved. 


ve 

The facts upon which petitioner relies as a basis 
for this proceeding are as follows: 

(1) Petitioner is a corporation organized and 
existing under the laws of the State of Delaware, 
with its principal office at 945 South Flower Street, 
Los Angeles, California. Its federal income tax re- 
turn for the period here involved was filed with the 
Collector of Internal Revenue for the Sixth Dis- 
trict of California at Los Angeles, California. 

(2) Prior to the period here involved, petitioner 
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acquired all, or substantially all, of the outstanding 
shares of stock of four other corporations, namely: 
Seaboard Finance Corporation, Par Associates, 
Inec., National Money Corporation, and Campbell 
Finance Corporation. The amounts paid by peti- 
tioner for said shares exceeded by substantial 
amounts the net value of the underlying assets of 
said corporations. 

(3) Said four corporations were engaged in the 
small loan business, and each had outstanding loans 
receivable for which petitioner was willing to pay, 
and did pay, a premium. Petitioner desired to pur- 
chase said receivables in order to expand its busi- 
ness in amount and in areas in which it had not 
previously been active. Petitioner was unable to 
purchase said receivables direct, and could acquire 
them only through purchase of the shares of stock 
of said corporations in the manner and for the 
prices which it did in fact pay. 

(4) Substantially all of the assets of said four 
corporations were loans receivable which had a lim- 
ited life. Petitioner amortized the excess cost of the 
assets over a twelve-year period, as required by the 
Securities and Exchange Commission of the United 
States. Said loans receivable in fact have a useful 
life less than twelve years. 

(5) On or about March 27, 1946, petitioner pur- 
chased 2,200,000 Canadian dollars at Toronto, On- 
tario, at a cost in United States dollars, at the then 
existing rate of exchange, of $2,000,000. Said Cana- 
dian dollars were held in Canada until on or about 
December 12, 1946, at which time they were ap- 
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plied, at petitioner’s direction, on the purchase 
price in Canada of 50,000 shares of stock of Camp- 
bell Finance Corporation, a Canadian corporation 
engaged in the small loan business in Canada. At 
the time of said application, the value of the Cana- 
dian dollar in relation to the United States dollar 
had increased over its value on March 27, 1946. 

(6) By reason of the application of said Cana- 
dian dollars as above described, petitioner realized 
a gain on conversion of foreign exchange in the 
amount of $189,000, which gain occurred in Canada. 
Petitioner reported said gain in its income tax re- 
turn for the period here involved, and took it into 
account in computing the credit to which it was en- 
titled on account of income taxes paid to the Do- 
minion of Canada. 

(7) Respondent eliminated said conversion gain 
from petitioner’s income, thereby reducing the ra- 
tio of petitioner’s net income from sources outside 
the United States, to wit: Canada, and correspond- 
ingly reduced the credit for income taxes paid by 
petitioner to the Dominion of Canada. 


Wherefore, petitioner prays that this court hear 
this proceeding and determine that respondent 
erred in the particulars set forth in paragraph IV 
above. 

Respectfully submitted, 


/s/ DANA LATHAM, 
/s/ AUSTIN H. PECK, JR., 
/s/ HENRY C. DIEHL, 


Counsel for Petitioner. 
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State of California, 
County of Los Angeles—ss. 


A. E. Weidman, being first duly sworn, deposes 
and says: That he is the Secretary of Seaboard 
Finance Company of California, the petitioner im 
the foregoing Petition; that he is duly authorized 
to verify the foregoing Petition; that he has read 
the foregoing Petition and knows the contents 
thereof; and that the same is true of his own knowl- 
edge, except as to the matters which are therein 
stated upon information and/or belief, and as to 
those matters, that he believes it to be true. 


/s/ A. E. WEIDMAN. 


Subscribed and sworn to before me this 7th day 
of Sept., 1950. 
[Seal] /s/ ETHA M. DAVISSON, 
Notary Public in and for the County of Los Angeles, 
State of California. 
My Commission Expires Feb. 11, 1952. 
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EXHIBIT A 


Treasury Department 
Internal Revenue Service 
417 South Hill Street 
Los Angeles 13, California 


Office of 

Internal Revenue 
Agent in Charge 

Los Angeles Division 


LA :IT.90D :LHP 
June 28, 1950. 


Seaboard Finance Company, 
945 South Flower Street, 
Los Angeles 15, California. 


Gentlemen: 


You are advised that the determination of your 
income tax liability for the taxable year ended Sep- 
tember 30, 1947, discloses a deficiency of $70,590.74, 
as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday, 
or a legal holiday in the District of Columbia as 
the 90th day) from the date of the mailing of this 
letter, you may file a petition with The Tax Court 
of the United States, at its principal address, 
Washington 25, D. C., for a redetermination of the 
deficiency or deficiencies. 
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Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Los 
Angeles, California, for the attention of LA:Conf. 
The signing and filing of this form will expedite 
the closing of your return(s) by permitting an 
early assessment of the deficiency or deficiencies, 
and will prevent the accumulation of interest, since 
the interest period terminates 30 days after filing 
the form, or on the date assessment is made, which- 
ever is earlier. 


Very truly yours, 


GEHO. J. SCHOENEMAN, 
Commissioner. 


By /s/ GEORGE D. MARTIN, 
Internal Revenue Agent in 
Charge 


LHP :vme 
Enclosures: 
Statement 

Form of Waiver 
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STATEMENT 


LA :IT :90D :LHP 


Seaboard Finance Company 
945 South Flower Street 
Los Angeles 15, California 


Tax Liability for the Taxable Year 
Ended September 30, 1947 


Liability Assessed Deficiency 
Income tax ............ $731,660.69 $661,069.95 $70,590.74 


In making this determination of your income tax liability care- 
ful consideration has been given to the reports of examination 
dated June 13, 1949, and March 18, 1950, to your protests dated 
November 26, 1949, and April 17, 1950, and to the statements 
made at the conferences held. 

It has been determined that the correct amount of the credit 
allowable for taxes paid to a foreign country is $153,705.40, in 
lieu of $230,580.91, the amount claimed in your return. 

A copy of this letter and statement has been mailed to your 
representative, Mr. Dana Latham, 1112 Title Guarantee Build- 
ing, 411 West Fifth Street, Los Angeles 18, California, in accord- 
ance with the authorization contained in the power of attorney 
executed by you. 


Adjustments to Net Income 
Net income as disclosed by return.... $ 2,544,962.26 


Unallowable deductions: 
(a) Franchise tax decreased........ $ 36,607.11 


(b) Amortization disallowed........ 77,298.06 113,905.17 
Alot il. . See: eee... eee $ 2,658,867,.43 


Nontaxable income: 
(c) Long-term capital gain de- 
eI 2s on nnd. ascot enaraseonee 198,274.93 


Net income adjusted.............-...-.----+- $ 2,460,592.50 
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Explanation of Adjustments 


(a) It has been determined that the correct deduction for Cali- 
fornia franchise tax is the amount of $50,809.05, in lieu of the 
amount, $87,416.16, claimed in your return, or a decrease of 
$36,607.11. 

(b) The deduction of $77,298.06 claimed in your return for 
‘‘Amortization of excess of cost of acquisition of capital stocks 
of subsidiary companies over equity in net assets thereof as 
shown by books of subsidiaries at dates of acquisition’’ is dis- 
allowed as not constituting a proper deduction under any section 
of the Internal Revenue Code. 

(c) It has been determined that a long-term capital gain of 
$416,475.08 was realized from the sale or exchange of capital 
assets during this taxable year, in lieu of $614,750.01, the amount 
reported in your return, or a decrease of $198,274.93, which 
amount is computed as follows: 

(1) Conversion gain on deposit eliminated 


Mi ONG TTCONMIC..2-..:...........----..2 $189,000.00 

(2) Gain from sale of stock decreased............ 9,274.93 

Mirae lM GTO OS OMe. .c2ee.. . scestccesce2des.-.---- antec BS $198,274.93 
Explanation 


(1) In your return you report a long-term capital gain of 
$189,000.00 designated as ‘‘Conversion gain on $2,000,000.00 de- 
posit.’’ It has been determined that no taxable gain resulted in 
connection with this transaction and the gain reported therefrom 
is eliminated from your income. 

(2) It has been determined that a long-term capital gain of 
$137,300.31 was realized from the sale of 50,000 shares of stock 
of Campbell Finance Corporation, Ltd., in lieu of $146,575.24, 
the amount reported in your return, or a decrease of $9,274.93. 
The amount of $137,300.31 is computed as follows: 

INet sale price, per return.................. $ 2,126,827.99 
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Explantion— (Continued) 


Basis as determined: 
$2,214,969.94, Canadian con- 
verted at $0.9090, exchange 
rate at date of purchase............ $ 2,013,407.68 
Less: Adjustment at date of 
settlement, $24,000.00, Cana- 
dian, converted at $0.995, 
exchange rate at date of settle- 
i 23,880.00 


Computation of Income Tax 


Net income adjusted..................-......- 
Normal—tax net income................---- 
mirtaxe met INcome...............cc.2cceec 


Computation under General Rule 
(sections 13 and 15, I.R.C.) 


Normal tax: 

24% of $2,460,592.50................... $ 590,542.20 
Surtax: 

14% of $2,460,592.50................... 344,482.95 


Total tax under general rule............ 


Computation of Alternative Tax 
(section 117(c), I.R.C.) 


Normal-tax 
Net Income 
Tncome as above... eee se cectteceeeee $ 2,460,592.50 


Less: Excess of net long-term 
capital gain over net short-term 
2, Oe eee 381,992.78 


Ordinary net income............-..-----.---+ $ 2,078,599.72 


1,989,527.68 


$ 137,300.31 


$ 2,460,592.50 
$ 2,460,592.50 
$ 2,460,592.50 


$ 935,025.15 


Surtax 
Net Income 
$ 2,460,592.50 

381,992.78 


$ 2,078,599.72 
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Explanation— (Continued) 


Normal tax: 

24% of $2,078,599.72...........008... $ 498,863.93 
Surtax : 

14% of $2,078,599.72......0. 291,003.96 
ena ip ae $ 789,867.89 
Plus: 25% of $381,992.78...............--. $ 95,498.20 
PiretMatiyc lax. een... $ 885,366.09 
Less: Credit for income taxes paid 

TOPLOrelem COUNtTY.......--.--.------------ 153,705.40 
Correct income tax liability.............. $ 731,660.69 
Income tax assessed : 

Original, account No. 1-410183.... 661,069.95 
Deficiency of income tax.................. $ 70,590.74 


Received and filed September 15, 1950, T.C.U.S. 
Served September 18, 1950. 


[Title of Tax Court and Cause. ] 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, for answer to the petition of 
the above-named taxpayer, admits and denies as 


follows: 
I. and II. 


Admits the allegations contained in paragraphs 
I and II of the petition. 


Commissioner of Internal Revenue 17 


alates 
Admits that the deficiency determined by re- 
spondent in the notice of deficiency is in Federal 
income taxes for the taxable year ended September 
30, 1947; but denies the remaining allegations con- 
tained in paragraph III of the petition, and all 
subdivisions thereof. 
IV. 
(1) to (4), inelusive. Denies the allegations of 
error contained in subparagraphs (1) to (4), inelu- 
sive, of paragraph IV of the petition. 


V. 

(1) Admits the allegations contained in sub- 
paragraph (1) of paragraph V of the petition. 

(2) to (5), inclusive. Denies the allegations con- 
tained in subparagraphs (2) to (5), inclusive, of 
paragraph V of the petition. 

(6) Admits the allegations contained in the sec- 
ond sentence of subparagraph (6) of paragraph V 
of the petition; but denies the remaining allega- 
tions contained in said subparagraph. 

(7) Admits the allegations contained in sub- 
paragraph (7) of paragraph V of the petition, ex- 
cept that respondent denies that petitioner realized 
any taxable gain on the transaction referred to in 
said subparagraph. 

VI. 

Denies generally and specifically each and every 
allegation contained in the petition not hereinabove 
admitted or denied. 
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Wherefore, it is prayed that the determination of 
the Commissioner be approved. 


/s/ CHARLES OLIPHANT, HE.C.C. 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel ; 


E. C. CROUTER, 
R. E. MAIDEN, JR., 


Special Attorneys, Bureau of 
Internal Revenue. 


Received and filed November 13, 1950, T.C.U.S. 


[Title of Tax Court and Cause. ] 


AMENDMENT TO ANSWER 


Comes now the Commissioner of Internal Reve- 
nue by his attorney, Charles W. Davis, Chief Coun- 
sel, Bureau of Internal Revenue, pursuant to per- 
mission granted by the Court on the hearing of the 
above-entitled proceeding at Los Angeles, Califor- 
nia, on May 23, 1952, and amends his answer here- 
tofore filed in this proceeding by adding after para- 
graph VI, and before the Wherefore clause, the 
following allegation, copied verbatim, as directed 
by the Court, from the oral motion to amend made 
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by counsel for respondent, as it was put down in 
the official transcript. (Tr. 30, 32). 


VIL. 

“* * * that in the event the facts and the law of 
this case should require the Court to hold that the 
acquisition of the Campbell stock did not occur un- 
til November or December of 1946, then the Re- 
spondent erred in treating the sale of the Campbell 
stock as a long-term capital gain and should have 
treated it as a short-term capital gain because the 
Campbell stock was held less than a month before 
it was sold, and ask for a recomputation of the de- 
ficiency upon that basis and a claim for whatever 
increased deficiency that that might result in.” 


/s/ CHARLES W. DAVIS, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
District Counsel. 
E. C. CROUTER, 
R. E. MAIDEN, JR., 


Special Attorneys, Bureau of 
Internal Revenue. 


Received and filed June 11, 1952, T. C. U.S. 
Served June 12, 1952. 
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[Title of Tax Court and Cause. ] 


REPLY TO AMENDMENT TO ANSWER 


Comes Now Seaboard Finance Company, peti- 
tioner in the above cause by its attorney, and as a 
reply to the amendment to the answer heretofore 
filed in this proceeding, admits, alleges, and denies 
as follows: 

VIL. 

Denies each and every allegation contained in 
Paragraph VII of respondent’s amendment to an- 
Swer. 

Respectfully submitted, 
/s/ AUSTIN H. PECK, JR. 
Attorney for Petitioner. 


Lodged June 19, 1952. 


Received and filed June 19, 1952, T.C.U.S. 
Served June 20, 1952. 


The Tax Court of the United States 
Docket No. 30554 
[Title of Cause. ] 
Promulgated May 21, 1953. 
FINDINGS OF FACT AND OPINION 


Application of Canadian curreney which had ap- 
preciated in value since original acquisition to con- 
summate purchase of stock in Canada at fixed price 
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in Canadian dollars held, on facts, not to result in 
independently realized gain on foreign exchange. 


For the Petitioner: 

AUSTIN H. PECK, JR., ESQ. 
For the Respondent: 

R. E. MAIDEN, JR., ESQ. 


Respondent determined a deficiency of $70,590.74 
in petitioner’s income tax liability for the fiseal year 
ended September 30, 1947. Petitioner has conceded 
certain adjustments. The sole remaining question is 
whether petitioner’s application of previously ac- 
quired Canadian currency, which had appreciated 
in value since its original acquisition, to consum- 
mate the purchase of the capital stock of a Cana- 
dian corporation resulted in an independently tax- 
able gain, realized in Canada, apart from any gain 
realized on the subsequent sale of that stock. 


Findings of Fact 


Most of the facts have been stipulated and are 
found accordingly. 

Petitioner is a corporation organized under the 
laws of the State of Delaware. Its principal busi- 
ness office is located in Los Angeles, California. A 
federal income tax return for the fiscal year ended 
September 30, 1947, was filed on its behalf on the 
accrual basis with the collector for the sixth district 
of California. 

Petitioner is engaged in the small loan business. 
This business consists of making secured and unse- 
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cured loans, usually to individuals. During the 
period here in question the average loan made by 
petitioner was $310. 

In 1946 Campbell Finance Corporation Limited, 
hereinafter called Campbell, was a corporation or- 
ganized and existing under the laws of the Provi- 
dence of Ontario, Dominion of Canada. It was then 
engaged in the small loan business in Canada, op- 
erating approximately 50 offices, with aggregate 
loans outstanding as of March 31, 1946, of approxi- 
mately $5,965,802 (Canadian). 

In January, 1946, Campbell had 50,000 shares of 
common stock being the only issued and outstanding 
shares of stock of the corporation. On and immedi- 
ately prior to January 2, 1946, all of these shares 
were owned by Industrial Acceptance Corporation, 
Limited, a Canadian corporation, hereinafter called 
Industrial. 

Industrial’s principal business is, and was, except 
for its ownership of Campbell stock, the discounting 
of commercial installment paper for Canadian deal- 
ers in automobiles, furniture, farm implements, and 
other property. It was not actively engaged in the 
small loan business as such except through its own- 
ership of the Campbell stock. Industrial had ac- 
quired all of the Campbell stock in 1940, holding it 
until the end of World War II as a means of com- 
pensating for the decrease in its regular business of 
discounting paper, the latter business having de- 
clined during the war period because of shortage of 
automobiles and other equipment. 
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In about December, 1945, W. A. Thompson, who 
was then president of petitioner and who was, at 
the time of the hearing, the chairman of the board 
of directors of petitioner, was advised that Indus- 
trial desired to sell the 50,000 Campbell shares. In 
January or February, 1946, Thompson, Paul A. 
Appleby, who was then vice-president of petitioner, 
and Frederick N. Towers, petitioner’s general coun- 
sel, went to Montreal, Canada, to discuss with officials 
of Industrial a possible acquisition of the Campbell 
stock. 

At that time the officers of Industrial offered to 
sell the Campbell stock to petitioner for a price 
equal to the net worth of Campbell, according to its 
books, plus $1,000,000. In terms of Canadian dol- 
Jars, Industrial’s asking price for the Campbell 
stock was $2,214,969.94. 

Except through utilization of the method ulti- 
mately included in the purchase agreement, peti- 
tioner did not have sufficient cash resources, either 
in capital or ability to borrow, to meet Industrial’s 
asking price in cash. Except through utilization of 
the method ultimately used in the purchase agree- 
ment, it could not pay the cash price and still have 
funds available with which to finance the operations 
of Campbell. The officers of petitioner discussed a 
proposal from which emerged the concrete offer 
made to Industrial on March 27, 1946. On that date 
petitioner and Industrial entered into a written 
agreement substantially incorporating petitioner’s 
proposal, and providing in part as follows: 


% % * 
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The provisions of this Agreement * * * were in 
contemplation of the parties hereto on January 2, 
1946, and it is therefore the intention of said parties 
that this agreement shall be and become effective as 
of said date. 

Seller [Industrial], with all convenient speed fol- 
lowing the execution of this agreement, will trans- 
fer and deliver to Purchaser [petitioner] 50,000 
shares of the authorized, issued and fully paid com- 
mon stock of Campbell Finance Corporation, Lim- 
ited, an Ontario Corporation (sometimes hereinafter 
referred to as ‘‘Campbell’’), and Purchaser will con- 
temporaneously cause to be lawfully issued to Seller 
and delivered to the Canadian Bank of Commerce, 
in escrow, 100,000 shares of its presently authorized 
common stock. 

Purchaser will proceed with all convenient speed 
with the preparation and submission to the Securi- 
ties and Exchange Commission of the United States 
of a registration statement covering the said 100,000 
shares issued by Purchaser to Seller under the 
terms of this Agreement. Purchaser reserves unto 
itself the right, in its sole discretion, to register with 
said Securities and Exchange Commission other and 
additional of its securities contemporaneously with 
the registration of the shares so delivered to Seller. 
Such registration is to be at the sole expense, cost 
and risk of the Purchaser, and the Seller shall not be 
held responsible for any act or omission with refer- 
ence thereto, except to the extent that should any 
factual data contained in said registration statement 
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be furnished to Purchaser by Seller, Purchaser may 
accept the same as being true and accurate in all 
respects. 

Purchaser shall effect appropriate arrangements 
with investment bankers to be selected by it for the 
sale to said investment bankers of the shares so 
issued by Purchaser to Seller, together with such 
additional shares (if any) as may be required to 
earry out the undertaking of the Purchaser here- 
under, and from the proceeds of such sale Seller 
shall be entitled to have, receive and retain the sum 
of $2,214,969.94. If on the sale to said investment 
bankers of the said 100,000 shares of common stock 
as above provided, the net proceeds of such sale 
actually received in cash by the Seller shall not 
equal or exceed the sum of $2,214,969.94, Purchaser 
undertakes to make good to the Seller any deficiency 
in said amount through either or both of the follow- 
ing media, namely: 

(a) by issue and delivery to Seller of additional 
shares of the common stock of Purchaser for sale 
to said investment bankers as hereinabove already 
contemplated, with the right to Seller to have and 
receive the net proceeds of sale thereof to the extent 
necessary to make good any deficiency as afore- 
said; or 

(b) to pay to the Seller the amount in cash equal 
to such deficiency. 

The Purchaser further undertakes to indemnify 
and save harmless the Seller in respect of any and 
all cost and/or expense to the Seller by way of 
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transfer taxes and/or otherwise in connection with 
the transfer and delivery of the 100,000 shares by 
the Seller to investment bankers for purposes of 
sale of said shares by the latter as above provided. 

In the event of the net proceeds of sale of said 
100,000 shares to the investment bankers being in 
excess of $2,214,969.94, then Seller will instruct and 
direct said investment bankers to pay over and dis- 
tribute such excess to Purchaser. 

In conformity with the requirements of the Se- 
eurities Act, 1933, of the United States of America, 
and the regulations pursuant thereto, Seller and 
Purchaser agree that the said 100,000 shares of the 
common stock of Purchaser shall be held by the 
Canadian Bank of Commerce, in escrow, for the 
following purposes, namely: 

(a) To deliver said 100,000 shares of the com- 
mon stock of Purchaser to said investment bankers, 
as hereinabove provided, upon receipt from Pur- 
chaser, at any time prior to November 30th, 1946, of 
a certificate to the effect that a registration state- 
ment concerning the said 100,000 shares has been 
duly filed with the Securities and Exchange Com- 
mission of the United States of America and that 
said registration has become effective, and upon re- 
ceipt from Seller of written authorization to make 
such delivery; or 

(b) To deliver said 100,000 shares to Purchaser 
at any time upon receipt of written instructions to 
that effect from both Seller and Purchaser; or 


(c) To deliver said 100,000 shares to Seller at 


Commissioner of Internal Revenue an 


any time subsequently to November 30th, 1946, 
upon written instructions to that effect from Seller. 

In the event of delivery of said 100,000 shares to 
Seller as next hereinabove contemplated, Seller cov- 
enants that it will not offer the whole or any part 
of said shares for sale in the United States of 
America without first complying with all require- 
ments of said Securities Act, 1933. 

Pending ultimate receipt by Seller of the sum of 
$2,214,969.94 as provided in this agreement, Pur- 
chaser recognizes that Seller is entitled to reason- 
able compensation for delayed receipt by Seller of 
said amount. The parties therefore agree that a 
proper admeasurement of such compensation shall 
be interest upon the said $2,214,969.94 from Janu- 
ary 2nd, 1946, to date of receipt of said full amount 
by Seller at the rate of 444 per centum per annum. 
Against the amount of such compensation, however, 
Seller shall credit any and all net proceeds by way 
of dividends that may be actually received by 
Seller upon the said 100,000 shares delivered to 
Seller under the terms hereof. 

So long as the said 100,000 shares of the common 
stock of Purchaser have not been sold to said invest- 
ment bankers, as hereinbefore contemplated, and 
provided that Purchaser has not sold or disposed of 
the whole or any part of said 50,000 shares of 
Campbell (with the exception of the seven shares 
thereof required under the terms hereof to be trans- 
ferred and delivered to the nominees of Seller), then 
Purchaser may, at any time prior to November 30th, 
1946, repurchase the said 100,000 shares from Seller 
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for and in consideration of the transfer and delivery 
by Purchaser to Seller of said 50,000 shares of 
Campbell and the payment to Seller of the sum of 
$100,000.00 together with a further sum equal to the 
actual damage, if any, caused to Campbell by reason 
of any acts of Purchaser. Notice of the intention of 
Purchaser to repurchase the said shares of the com- 
mon stock of Purchaser shall be given by registered 
letter addressed to Seller and delivered to the Ex- 
ecutive Offices of Seller in the Sun Life Building, 
Montreal, at any time up to and including the 30th 
day of November, 1946. Following said notice Pur- 
chaser shall transfer and deliver to Seller said 50,- 
000 shares of Campbell and shall pay to Seller said 
sum of $100,000.00 at said Executive Offices of 
Seller not later than twenty (20) days following the 
date of delivery of said notice, and Seller shall 
thereupon instruct the Canadian Bank of Commerce 
to deliver to Purchaser said 100,000 shares of the 
common stock of Purchaser. The amount of actual 
damages, if any, caused to Campbell by reason of 
any acts of Purchaser shall thereafter be ascer- 
tained and, if there is no agreement thereon or 
agreed settlement thereof, the matter shall be sub- 
mitted to the arbitration of some person to be 
chosen by Seller and Purchaser, or, if they cannot 
agree on one person, then to two persons, one to be 
chosen by Seller and the other by Purchaser, and a 
third to be appointed by the two persons first 
chosen, or, on their failing to agree, then by a Judge 
of the Superior Court for the District of Montreal. 
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The award shall be conclusive as to the amount of 
the damage, and shall be payable within fifteen (15) 
days of the date thereof. If the full amount of the 
claim for damages is awarded, the costs shall follow 
the event, and, in other cases, all questions of costs 
Shall be in the discretion of the arbitrators. 

If on or before November 30th, 1946, Purchaser 
has not given notice to Seller of Purchaser’s inten- 
tion to repurchase from Seller the said 100,000 
shares of the common stock of Purchaser and Seller 
Shall not have received full payment of the sum of 
$2,214,969.94 hereinbefore referred to, together with 
compensation for delay in receipt thereof as herein 
provided, Purchaser shall thereafter be in default 
and Seller shall thereupon be entitled to demand 
and to have and receive from Purchaser any bal- 
ance still unpaid to Seller of the said sum of $2,214,- 
969.94, together with compensation for delay in 
receipt thereof as aforesaid. 

To protect and indemnify Seller against any loss 
that might or could arise or result from Purchaser’s 
election to repurchase its said shares, as above pro- 
vided, and/or from Purchaser’s default as defined 
in the paragraph next hereinabove, Purchaser 
agrees to deposit with Seller as cash collateral se- 
eurity concurrently with the transfer and delivery 
of said 50,000 shares of Campbell as hereinbefore 
provided, the sum of $2,200,000.00 and Seller agrees 
that it will credit to the account of Purchaser in- 
terest at the rate of 444 per centum per annum on 
said amount or any part thereof for the period dur- 
ing which said amount or part thereof so remains 
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on deposit as cash collateral security with Seller. 
Should the proceeds of the sale of said 100,000 
shares of the common stock of Purchaser to the in- 
vestment bankers, as hereinabove provided, be not 
delivered to Seller, or be insufficient when delivered 
to Seller to equal or exceed the sum of $2,214,969.94 
together with compensation for delay in receipt 
thereof as herein provided, or should Purchaser no- 
tify Seller of Purchaser’s intention to repurchase 
from Seller the said 100,000 shares of the common 
stock of Purchaser as above provided upon payment 
to Seller of said sum of $100,000.00 and together with 
a further sum equal to the damages, if any, as afore- 
said, then Seller may, to the extent that any amount 
due to Seller hereunder has not been paid, take, 
have and retain from the said sum of $2,200,000.00 
so deposited by Purchaser as cash collateral se- 
eurity with Seller an amount sufficient fully to pay 
to Seller all amounts due to Seller hereunder, and 
the balance, if any, of said sum so deposited shall 
thereafter be returned by Seller to Purchaser, with 
interest as aforesaid. In the event of Seller being 
in possession or in control of any of the said 100,000 
shares or of any proceeds of sale of any ,thereof 
after ultimate receipt by Seller of the above-men- 
tioned sum of $2,214,969.94 and compensation for 
delay in payment thereof, as above provided, then 
Seller will account to Purchaser in respect of any of 
said shares or proceeds of sale as aforesaid so still 
in Seller’s possession or under its control. 
Pending ultimate receipt by Seller of the said 
sum of $2,214.969.94, Purchaser covenants and 
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agrees that it will not sell or otherwise dispose of 
said 50,000 shares of Campbell and that Purchaser 
will give to Seller, or to Seller’s nominees, a proxy 
to permit Seller, or said nominees, to vote said com- 
mon shares of Campbell at all meetings of share- 
holders of Campbell and that Purchaser will 
transfer and deliver to nominees of Seller seven (7) 
shares of Campbell to qualify said nominees to act 
as directors of Campbell. Seller covenants and 
agrees that it will procure for Purchaser the resig- 
nations of all of said nominees of Seller as directors 
of Campbell upon receipt of said sum of $2,214,- 
969.94. Purchaser further covenants and agrees that 
pending ultimate receipt of said sum there will be 
no changes in the management of Campbell without 
the consent of Seller and that the bookkeeping sys- 
tem of Campbell and the fees paid by Campbell to 
Seller for the use of Seller’s bookkeeping machinery 
shall continue as presently constituted. 


* * * 


It is specifically understood and agreed by and 
between the parties to this Agreement that in each 
and every instance in which the payment, deposit, 
exchange, adjustment or distribution of money is 
involved under the terms hereof, such payment, de- 
posit, exchange, adjustment or distribution shall be 
in Canadian funds in the City of Montreal, except- 
ing only in the event of the sale of shares to the 
investment bankers, as hereinbefore provided, re- 
sulting in an excess over and above the amount to 
which Seller is entitled, then such excess shall be- 
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long and shall be payable to Purchaser by the 
investment bankers in whatever funds or currency 
such excess may then be. 


* % * 


Petitioner would have preferred to have made a 
cash offer for the Campbell stock in an amount 
substantially less than Industrial’s asking price. The 
acquisition of the Campbell stock by the method set 
forth in the above contract was necessary in order 
to meet Industrial’s demand that payment of the 
purchase price be made in cash. 

The funds required by petitioner in order to carry 
on its activities have been derived from three 
sources: (a) equity capital, consisting of preferred 
and common stock: (b) bonds or debentures; and 
(c) money borrowed from banks. In 1946 the banks 
with which petitioner did business limited the total 
amount of unsecured loans to petitioner at any time 
to twice petitioner’s equity capital, including as 
equity capital for this purpose all subordinated ob- 
ligations. 

The following table discloses the ratios between 
petitioner’s equity capital, including subordinated 
obligations, and loans from banks as of the dates 
indicated : 


Comnussioner of Internal Revenue 


Superior 
Indebtedness 
Date (Bank Loans) 
fen 31, 1946._......... $10,750,000 
Feb. 28,1946............ 11,250,000 


Mar. 31, 1946: 


Before execution of 
contract with In- 
@uistvial................ 13,079,366 


After execution of 
eontract with In- 


@ustrial................ 17,729,366 
June 30, 1946.......... 22,625,000 
Dec. 31, 1946 
After sale................ 21,842,500 


Obligations 
$ 7,089,157 
7,386,673 


7,999,228 


9,249 928 
10,790,427 


12,106,238 
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Ratio had 
the 100,000 
Seaboard 
shares 
not been 


Borrowing issued to 


Ratio 
1.5-1 
1.5-1 


1.6-1 


1.9-1 
2.1-1 


1.8-1 


Industriai 


2.2-1 
2.5-1 


2.0-1 


Petitioner believed that its common stock would 
appreciate in value as soon as the public received 
information that the Campbell stock had been ac- 


quired. 


During the year 1946, the common stock of peti- 
tioner was not listed on any national securities 
exchange. It was, however, traded in the over-the- 
counter market. The over-the-counter quotations on 
the common stock of petitioner on the various dates 
indicated were as follows: 


Date 

1/ 9/46 
1/15/46 
3/ 1/46 
3/15/46 
3/26/46 
3/27/46 
4/ 2/46 
4/15/46 
4/30/46 
5/15/46 


Bid 

145% 
1414, 
1314 
1334, 
1534 
1614, 
174, 
173% 
1814 
1814 
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Date Bid Ask 
6/ 3/46 21 22 
6/ 7/46 22 23 
7/16/46 211, 221, 
8/27/46 1914, 2014 
9/ 4/46 i 18 
9/ 5/46 1614 171% 
9/27/46 1614 171, 
10/31/46 151, 1614 
11/22/46 16144 1714 


At the time that the negotiations for acquisition 
of the Campbell stock were being carried on, peti- 
tioner had a line of credit with the Bank of the 
Manhattan Company in the amount of $2,000,000 
(United States). Said bank was willing to loan 
that amount to petitioner for use in connection with 
the agreement between petitioner and Industrial of 
March 27, 1946. 

On March 27, 1946, petitioner, through its stock 
transfer agent in New York City, issued, as an 
original issue, 100,000 shares of its common stock in 
the name of Industrial, and caused the same to be 
delivered to the Canadian Bank of Commerce, to 
be held in escrow. From and after said date of issu- 
ance, Industrial appeared on the stock transfer rec- 
ords and on the share register of petitioner as the 
owner of 100,000 shares of common stock of peti- 
tioner. 

On January 28, 1946, prior to the issuance of the 
100,000 shares of petitioner’s stock to Industrial, 
petitioner’s counsel sent a letter to the Securities 
and Exchange Commission which read, in part, as 
follows: 

* * * The Company [petitioner] is contemplating 
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an expansion program, divided into two parts * * * 

The Company believes it will be enabled to pur- 
chase a Canadian finance company on the basis of 
issuing in payment therefore [sic] certain shares of 
its common stock on condition that it will guarantee 
to the seller that it can find a purchaser to distrib- 
ute the stock to the public within the next seven or 
eight months. Obviously, under such state of facts, 
I do not believe the seller, in taking such shares, 
ean be considered to take them for investment but 
for the purpose eventually of making a public dis- 
tribution thereof and I think, therefore, registration 
will be required and have so advised the Seaboard 
people. The question presented is whether or not 
there would be a violation of the law if Seaboard 
were to issue those shares to the seller at this time. 
In this connection, I have advised Seaboard that, 
in agreeing to issue the shares, they should insist 
that the shares be deposited in escrow with a bank, 
to remain escrowed until such time as a registration 
statement is in effect, else the shares being in the 
hands of the seller he might undertake to distribute 
them irrespective of commitment and before the 
registration were effected. 

The second part of the financing contemplates 
the sale of shares through an underwriter some time 
during the summer for the purpose of providing 
additional capital to Seaboard. Obviously, therefore, 
it is Seaboard’s intention to register both blocks of 
stock at the same time, thus saving expenses of 
registration. The seller is not objecting to the fact 
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the shares he will receive are not now free for sale. 
He is satisfied to wait the necessary six or seven 
months, so the real issue involved is the issuance of 
stock in payment for the property to be purchased 
plus the undertaking on the part of Seaboard to find 
a purchaser for that stock and an underwriter to 
do a public offering, with probably a dollar and cent 
contingent commitment in the event of non-per- 
formance. 
% ¥ * 

Unless the transaction is handled in the form of 
the issuance of stock in payment for the property, 
Seaboard will be required to issue a note or other 
paper obligation, which must show up on its balance 
sheet as a quick liability. "This would somewhat de- 
feat the purpose of the transaction, whereas the is- 
suance of stock with a contingent lability only to 
find an underwriter would not adversely affect the 
Company’s balance sheet. 


x % * 


On February 6, 1946, a member of counsel for 
the Securities and Exchange Commission, replied 
to petitioner’s counsel in part as follows: 

The issuance of stock in connection with the ac- 
quisition of the Canadian company and the offering 
of securities for the purpose of raising additional 
capital appear to be a part of a general plan for the 
company’s financing. If the shares to be issued to 
the Canadian company will be accompanied by ap- 
propriate restrictions preventing any distribution 
thereof prior to the effective date of the registration 
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statement, I should not be inclined to raise any ob- 
jection to the postponement of registration until 
such time as the offering to the public will oc- 
cor, * * * 

On March 27, 1946, Industrial caused to be trans- 
ferred and delivered to petitioner a certificate or 
certificates evidencing 50,000 shares of the common 
stock of Campbell. From and after that date, and 
until petitioner sold the Campbell stock, petitioner 
appeared on the stock transfer records and the share 
register of Campbell as the owner of 50,000 shares 
which constituted all of Campbell’s capital stock. 

On or about March 30, 1946, petitioner issued its 
check to the Canadian Bank of Commerce in the 
amount of two million United States dollars, with 
instructions to buy $2,200,000 in Canadian dollars 
for petitioner’s account. Canadian dollars in the 
required amount were purchased for petitioner’s 
account and deposited with Industrial pursuant to 
their agreement of March 27, 1946. Industrial duly 
acknowledged receipt of the deposit. The two mil- 
lion United States dollars were borrowed by peti- 
tioner from the Bank of the Manhattan Company. 

In acknowledging receipt of petitioner’s check 
drawn on the Bank of the Manhattan Company, the 
letter from the Canadian Bank of Commerce said 
in part: 

We have received [from Industrial] a receipt for 
$2,200,000 Canadian funds and certificates duly en- 
dorsed representing 50,000 shares of common stock 
of Campbell Finance Corporation, Limited. We 
record that under the instructions contained in your 
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letter these certificates are to be held until we re- 
ceive from you 100,000 shares Seaboard Finance 
common stock, after which the 50,000 shares of 
Campbell Finance Corporation stock are to be for- 
warded to you by registered mail. 


% % % 


On or about May 4, 1946, petitioner commenced 
the preparation of a registration statement for filing 
with the Securities and Exchange Commission in 
Washington, D. C. This statement was filed on Au- 
gust 29, 1946, and became effective on November 22, 
1946. It registered 50,000 shares of series A cumu- 
lative preferred stock and 200,000 shares of common 
stock. The prospectus which was prepared and filed 
as part of the registration statement stated, in part: 

Under the terms of the agreement of purchase 
and sale, * * *, [petitioner] in payment for all the 
50,000 outstanding shares of Common Stock of 
Campbell, has issued 100,000 shares of its Common 
Stock, which have been deposited in escrow with the 
Canadian Bank of Commerce pending the comple- 
tion of arrangements by * * * [petitioner] with in- 
vestment bankers for the public sale of said 100,000 
shares of Common Stock for the account of Indus- 
trial and the registration thereof under the Securi- 
ties Act of 1933, all of which is to be done by the 
Company without expense to Industrial. The agree- 
ment further provides that Industrial Acceptance 
Corporation, Limited, shall have no responsibility for 
any statement made in the Registration Statement, 
except to the extent that it supplied information 
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for the Registration Statement. The first 100,000 
shares being offered under this Prospectus are the 
100,000 shares issued by the * * * [petitioner] to 
Industrial and are being offered for the account of 
Industrial Acceptance Corporation, Limited. There 
is no affiliation between Industrial Acceptance Cor- 
poration, Limited, and the * * * [petitioner] * * *. 

If the proceeds to Industrial from the sale of the 
100,000 shares of Common Stock do not equal or 
exceed the sum of $2,214,969.94, Canadian funds, the 
Company must make good the amount of any defi- 
ciency * * *, 

Under date of November 22, 1946, petitioner and 
Industrial entered into an underwriting agreement 
with Van Alstyne, Noel & Co., Johnston, Lemon & 
Co., and Crowell, Weedon & Co., pertaining to the 
shares registered as above described. In the first 
paragraph of that agreement it was stated that pe- 
titioner ‘‘ proposed to issue and sell an aggregate of 
100,000 shares of common stock of the par value of 
$1 each, and the undersigned common stockholder, 
Industrial Acceptance Corporation, Limited, herein- 
after sometimes referred to as the ‘Selling Stock- 
holder,’ proposed to sell an aggregate of 100,000 
shares of outstanding common stock of the par value 
of $1 each of the Company.’’ 

The preparation and filing of the Registration 
Statement was delayed because of problems encoun- 
tered in the completion of an audit of Campbell 
and petitioner. 
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The delay between the effective date of the Regis- 
tration Statement and the marketing of Industrial’s 
100,000 shares of stock of petitioner was attribut- 
able to the fact that the underwriters refused to 
make a public offering of stock in petitioner because 
of then existing market conditions. 

Of the 200,000 shares of common stock registered 
as above described, 100,000 shares were offered for 
sale to the public on or about November 22, 1946. 
These shares were the shares which had been issued 
by petitioner to Industrial. 

The net proceeds, after deduction of underwriting 
commissions, from the sale of the 100,000 shares of 
stock in petitioner were $1,440,000. On November 
30, 1946, petitioner sent the following letter to In- 
dustrial : 

November 30, 1946. 


Mr. J. P. A. Smyth, President, 

Industrial Acceptance Corporation Limited, 
Sun Life Building, 

Montreal, Canada. 


In re: Seaboard Finance Company. 


Dear Mr. Smyth: 


As per our conversation of today, I hereby con- 
firm the purchase of Campbell Finance Corporation 
Limited in accordance with the terms of contract 
dated as of January 2, 1946. 

In accordance with the terms of the Underwriting 
Agreement dated November 22, 1946, between your 
corporation, our corporation and the underwriters 
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therein mentioned, we have arranged the sale for 
your account of 100,000 shares of our common stock 
issued to you to net you $14.40 per share. We hereby 
guarantee to you payment of said sum and hold you 
harmless against any loss in connection with the 
sale of said stock under the terms of said contract. 

For convenience between us and without in any 
way intending to change the ownership of said 
shares, we authorize you to charge against the 
$2,200,000 good faith deposit held by you an amount 
equal to the proceeds from the sale of this stock 
provided you will instruct Guaranty Trust Com- 
pany of New York, to which you will send this 
stock for delivery to the underwriters, to deposit 
the proceeds to our account for your credit. 

The balance of the purchase price of the Camp- 
bell shares you are also authorized to deduct from 
the deposit fund held by you. 


* < *% 


Petitioner paid dividends to Industrial on account 
of the 100,000 shares of common stock of petitioner 
held by Industrial in the total amount of $72,000 
(Canadian); and interest, pursuant to the provi- 
sions of the agreement of March 27, 1946, in the 
amount of $21,938.99. During the same period In- 
dustrial paid or credited to petitioner interest on 
$2,200,000 (Canadian) deposited pursuant to the 
terms of the agreement of March 27, 1946, in the 
total amount of $69,164.38 (Canadian). The divi- 
dends paid to Industrial on the 100,000 shares of 
petitioner’s stock issued under the agreement of 
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March 27, 1946, were credited against petitioner’s 
interest obligation to Industrial. 

On March 27, 1946, and April 1, 1946, the official 
exchange ratio of the Canadian dollar to the United 
States dollar was .9090. In November and Decem- 
ber, 1946, the official exchange ratio of the Canadian 
dollar to the, United States dollar was par, less one- 
half of 1 per cent on conversion, or an effective ratio 
of .995, which had been in effect since July 5, 1946. 

In August, 1946, Industrial offered for sale to the 
public $2,000,000 of its 3144 per cent twenty-year 
sinking fund debentures series ‘‘A,’’ and under date 
of August 26, 1946, circulated a prospectus relating 
to that offer. The prospectus contained the follow- 
ing statement relative to Campbell Finance Corpo- 
ration Limited: 

In 1940 when it became evident that the manu- 
facture of automobiles, radios, refrigerators and 
other durable consumer goods would be curtailed 
for the duration of the war the Company purchased 
all of the capital stock of Campbell Finance Corpo- 
ration Limited (then known as Campbell Auto 
Finance Company Limited) in order to provide an- 
other avenue for the employment of the Company’s 
resources. The business of Campbell Finance Cor- 
poration Limited consisted principally of making 
small loans under the Dominion Small Loans Act of 
1939 and operated from its head office in Toronto as 
well as three branches in the Province of Ontario. 
Facilities available through the country-wide net- 
work of branches of Industrial Acceptance Corpora- 
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tion Limited made it possible to develop a very 
substantial and profitable small loans business dur- 
ing the intervening years, thus materially assisting 
the company to maintain its branch organization 
and earnings. 

With the prospect of the return of instalment 
sales financing in larger volume than has been en- 
joyed by the Company in the past, the Directors 
entered into an agreement with Seaboard Finance 
Company, one of the larger personal loan companies 
in the United States, for the sale of all of the shares 
of Campbell Finance Corporation Limited as at 
January 2nd, 1946, at a price which gives Industrial 
Acceptance Corporation Limited a very substantial 
profit on its investment. As a result of this agree- 
ment the Company will withdraw from the small 
loans field and will have available for its regular 
instalment sales finance business all of the capital 
employed in that business before the war, plus the 
profit realized. ‘The Company has received 100,000 
shares of the common stock of Seaboard Finance 
Company and the latter has undertaken to arrange 
for the sale of these shares on or before November 
30th, 1946, and has guaranteed to Industrial Accept- 
ance Corporation Limited the receipt of $2,214,970. 
Until November 30th, 1946, Seaboard Finance Com- 
pany may be relieved of this guarantee by returning 
the shares of Campbell Finance Corporation Lim- 
ited and making payment of substantial sums of 
cash to Industrial Acceptance Corporation Limited. 
Seaboard Finance Company has deposited with the 
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Company cash collateral of $2,200,000 to guarantee 
the fulfillment of its obligations. 

Industrial did not want to become, and did not 
intend to become, a stockholder of petitioner; and 
petitioner did not want Industrial to become a stock- 
holder. 

Petitioner was not a dealer, trader, speculator, or 
investor in foreign exchange. 

Petitioner sold all of its Campbell stock on De- 
cember 31, 1946. 

Petitioner’s use of foreign exchange in the pur- 
chase of the Campbell stock, in accordance with obli- 
gations incurred under the purchase contract of 
March 27, 1946, did not constitute a transaction in 
foreign exchange requiring recognition of a taxable 
gain separate and apart from the subsequent sale 
of the stock. Respondent properly eliminated the 
gain on foreign exchange reported by petitioner in 
its return for the taxable year involved. 


OPINION 
Opper, Judge. 


Although the facts and particularly the details of 
the arrangement giving rise to the present contro- 
versy are complicated and the contentions of the 
parties cover a wide range of discussion, the central 
problem seems to us not so involved as might at 
first appear. Petitioner committed itself to pur- 
chase stock of a Canadian corporation which for 
convenience we call the Campbell stock, guarantee- 
ing to the seller the sum of $2,214,969.94 in Cana- 
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dian dollars. This amount was to be realized first, 
out of the sale of 100,000 of petitioner’s shares is- 
sued to the seller, but to be sold by petitioner, and 
secondly, from petitioner’s agreement to make good 
to the seller any deficit. As security petitioner was 
required to deposit in escrow $2,200,000 Canadian, 
as well as the shares of its stock, pending comple- 
tion of the details of sale. Petitioner purchased the 
$2,200,000 Canadian for $2,000,000 United States 
almost immediately after the execution of the agree- 
ment. Some seven months later, after its stock had 
been marketed for an amount substantially less 
than the guaranteed price, petitioner authorized 
the purchaser to apply the deposit to the purchase 
price. 

In the meantime Canadian exchange had risen in 
value to a point where petitioner claims it realized 
a gain on the Canadian dollars of the difference, 
$189,000, between the exchange rate at the time they 
were purchased and at the time they were turned 
over to the seller of the Campbell stock. The reason 
for the peculiar contention by the taxpayer that it 
has realized a gain contrary to respondent’s deter- 
mination that it has not, is petitioner’s position that 
the gain having taken place in Canada it constitutes 
the basis for a credit against its United States tax 
which apparently both parties agree would result in 
a computation beneficial to petitioner. 

We find it unnecessary to pass upon what respond- 
ent refers to as his primary argument. It is that 
the doctrine of such cases as Bernuth Lembcke Co., 
ine, 1 B.T.A. 1051, acq. TV-2 C.B. 3, and Joyce- 
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KKoebel Co., 6 B.T.A. 408, acq. VI-2 C.B. 4, is not 
applicable to isolated or single transactions involv- 
ing foreign exchange. See American Pad & Textile 
Co., 16 LT. C. 1304. Even if the doctrine of those 
cases were applicable to these facts, we think peti- 
tioner could not succeed. 

The basic principle of those cases may be sum- 
marized by a quotation from Bernuth Lembcke Co., 


Inec., supra, 1054; 
* * * The creosote oil could not be inventoried 
* * * at more than its actual cost and the cost 
was in terms of the exchange at the date of 
purchase. * * * [Emphasis added. ] 
Applying that concept here, the cost of the Campbell 
stock would be the $2,214,969.94 Canadian converted 
into United States dollars at the rate of exchange 
prevailing on the date of purchase, March 27, 1946. 
As we have said, at approximately the same date 
and at no different rate of exchange, petitioner pur- 
chased $2,200,000 Canadian which it used in connec- 
tion with the purchase. 

The remaining analysis must be stated in terms 
of hypotheses since both parties deal with the sub- 
ject in alternatives not necessarily consistent with 
each other. But on anv approach the result is a 
dilemma from which petitioner cannot escape. If, 
on the one hand, the Canadian dollars were actually 
used to pay the purchase price, then no gain or loss 
on foreign exchange could have resulted! in view of 
the fact that the exchange rate on the date of pur- 


1There is a difference of $14,969.94 Canadian not 
accounted for by these transactions. No point is 
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chase of the Campbell stock and of the Canadian 
dollars was apparently identical. If on the other 
hand the use of the Canadian dollars which actually 
took place was, as petitioner contends, a mere short- 
eut for a longer operation which would have in- 
volved the conversion of the Canadian dollars into 
American funds and the purchase of Canadian dol- 
lars at that time out of the proceeds of the sale of 
petitioner’s stock, then, if we apply the doctrine of 
Bernuth-Lembcke Co., Inc., supra, any gain on the 
purchase and sale of the Canadian dollars would be 
offset by the loss sustained between the purchase 
price of the Campbell stock converted into dollars 
at the date of purchase and the amount of American 
dollars required to purchase the same number of 
Canadian dollars when payment was subsequently 
made. See James A. Wheatley, 8 B.T.A. 1246, acq. 
VIII C.B. 34. 

Petitioner attempts, it is true, to escape from this 
difficulty by the contention ‘‘that there is not an 
inflexible rule of application to these foreign ex- 
change cases. Certainly * * * where petitioner could 
not determine its cost until certain events occurred 
it would be error to rule that the cost was deter- 
mined on March 27, 1946.’’ With deference, this 
appears to us to be an argument in a circle. We 
assume that under the principles stated petitioner 


made of this amount, however; the record fails to 
show in what manner it was discharged or at what. 
point the complicated accounts between petitioner 
and the seller took it into effect. We accordingly 
disregard this comparatively small element both for 
failure of proof and because it appears not to be in 
controversy. 
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could and should have determined its cost as of 
March 27, by the mere process of computing from 
the fixed amount of $2,214,969.94 Canadian at the 
then rate of exchange its cost in American dollars. 
In the end result and regardless of what occurred 
on the marketing of the stock, those Canadian dol- 
lars were required to be paid. If the cases in ques- 
tion are applicable petitioner could have computed 
its cost. And they therefore cannot be held inap- 
plicable on the ground that petitioner could not 
compute its cost. 

There is a third possibility that on account of the 
complicated nature of the transaction, it might be 
contended that petitioner merely borrowed the funds 
with which the Canadian dollars were secured, and 
later repaid them; or that petitioner in effect loaned 
the Canadian dollars to the seller pending the com- 
pletion of the details of purchase; but in either 
event no gain or loss would have taken place. North 
American Mortgage Co., 18 B.T.A. 418; see B. F. 
Goodrich, 1 T.C. 1098; American Pad & Textile Co., 
supra. 

Viewing the matter practically and eliminating as 
far as possible the complications of detail, petitioner 
was in fact no better off or worse off by reason of 
its transactions in Canadian currency. Whether we 
deal with the subject as a matter of form or of sub- 
stance, it accordingly follows that no gain was 
realized and that the deficiency was correctly deter- 
mined. 

Decision will be entered for the respondent. 

Served May 21, 1953. 
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The Tax Court of the United States 
Washington 


Docket No. 30554 


SEABOARD FINANCE COMPANY, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Court, as set 
forth in its Findings of Fact and Opinion, promul- 
gated May 21, 1953, it is 

Ordered and Decided: ‘That there is a deficiency 
in income tax of $70,590.74 for the fiscal year ended 
September 30, 1947. 


[Seal] /s/ CLARENCE V. OPPER, 
Judge. 


Entered May 21, 1953. 
Served May 22, 1953. 
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The Tax Court of the United States 
Docket No. 30554 


SEABOARD FINANCE CO., 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PROCEEDINGS 
May 23, 1952—10:00 A.M. 
(Met pursuant to notice.) 


Before: Honorable Clarence V. Opper, Judge. 
Appearances: 
AUSTIN H. PECK, JR., 
Appearing for the Petitioner. 
R. E. MAIDEN, JR., 
(Honorable Charles W. Davis, Chief Coun- 
sel, Bureau of Internal Revenue), 
Appearing for the Respondent. 


% & *% 


W. A. THOMPSON 
called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Peck: 
Q. Mr. Thompson, please state your name. 
A. W. A. Thompson. 
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(Testimony of W. A. Thompson.) 

@. What is your business address? 

A. 945 South Flower Street, Los Angeles 18. 

Q. What is your present occupation? 

A. Board chairman of the Seaboard Finance 
Company. 

@. That is the Petitioner in this proceeding? 

m.* It is. 

@. In 1946, were you an officer of the Petitioner, 
Seaboard ? A. I was president in 1946. 

Q. How long have you been engaged either indi- 
vidually or as an officer of the corporation in the 
small loan business? [40*] A. 29 years. 

Mr. Peck: If your Honor please, I should like 
to present at this time the written stipulation of 
facts. I present now the original and one copy. The 
copy does not have attached to it the exhibits. 

The Court: The stipulation will be received. 
Can you tell me the number of the last exhibit? 

Mr. Peck: Yes. The last exhibit attached to the 
stipulation was marked K-11. 

The Court: Thank you. 

(The document heretofore marked Joint Ex- 
hibits Nos. A-1 through K-11 was received in 
evidence. ) 

Q. (By Mr. Peck): Mr. Thompson, directing 
your attention to the year 1946, are you familiar 
with the transaction between Seaboard and Indus- 
trial Acceptance Corporation relating to the stock 
of the Campbell Finance Corporation? 

A. Yes, sir. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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(Testimony of W. A. Thompson.) 

Q. Were you at any time advised that the 
Campbell stock could be acquired ? A. I was. 

Q. When did you first learn of this? 

A. My recollection is that it was in December 
of 1945. 

Q. Did you at that time discuss with anyone in 
your organization the possible acquisition of that 
stock? [41] 

A. Somewhere about that time, yes. 

Q. With whom in your organization did you 
discuss it? 

A. With the officers and directors of the com- 
pany. 

Q. Did you discuss the possible transaction with 
officials of Industrial Acceptance Corporation? 

A. That was sometime in 1946. Three of us 
went to Montreal, Canada. 

Q. Who went on that trip? 

A. Paul Appleby. 

Q. What was his office? 

A. Vice-president of Seaboard. Frederic N. 
Towers was general counsel. There had been some 
previous discussions with Industrial by other peo- 
ple with the company, but they were what I would 
term preliminary. 

Q. When you went to Montreal, that was some- 
time in January of 1946? 

A. January or February. 

Q. Did Industrial make an offer with Campbell 
stock to Seaboard? A. They did, sir. 

Q. Could you tell us briefly what the terms of 
their offer were? 
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A. The terms of their offer were balance sheets, 
net worth plus one million dollars bonus. 

Q. Represented in terms of dollars, what would 
that [42] have amounted to at the time? Was there 
any set figure? 

A. Approximately $2,200,100.00. I might add 
that I think it is the exact sum that has been used 
here, the two million two hundred and fourteen and 
all the rest of it. 

Q. That was Industrial’s asking price? 

me Yes. 

Q@. What action, if any, did Seaboard take with 
respect to that offer? 

A. We, at that time, made no counter proposal 
to them, but inasmuch as we were not in a position 
to do so, not having the cash resources, either capi- 
tal or ability to borrow the amount required, we 
had certain talks with investment bankers regard- 
ing raising the amount that would be indicated. 

Q. Did the officers of Seaboard discuss at any 
time any different proposal with Industrial ? 

A. Not until we finally made a concrete pro- 
posal to them sometime in March which finally 
resulted in a contract dated, I believe, March 27th. 

@. What was the nature of that proposal? Was 
it substantially the proposal embodied in the final 
written agreement? A. Substantially, yes. 

Q. Now, can you tell us why the proposal em- 
bodied in it, which was ultimately embodied in the 
written, was made by Seaboard in lieu of a cash 
offer? [43] 
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A. There were several reasons. The chief one 
was that we didn’t have the funds available with 
which to make the purchase and to finance Camp- 
bell, that would become our responsibility. What 
we would have preferred to have done was to have 
raised money and made a cash offer which would 
have been substantially less than were the terms 
of this agreement, namely, the two million two 
Canadian. But we saw the possibility of an appre- 
ciation in our stock. 

Q@. You mean Seaboard stock? 

A. Yes, marketwise, because public information 
that we were acquiring or had acquired a company 
such as Campbell was, would normally be bullish. 

Q. Go ahead. Have you anything further to 
say? 

A. Now, if we could sell the stock at a later 
date at a higher figure than what the stock was 
eurrently selling at, we would naturally be acquir- 
ing it for less money and thereby reducing this 
premium, which, in our opinion, was excessive. 

Q. When you refer to the premium, you mean 
the million dollars in excess of stock, do you not? 

m Wes 

Q. Were you familiar with the status of the 
market for Seaboard stock in 1946? A. Yes. 

Q. Do you know what happened to the market 
for [44] Seaboard stock between, let’s say March 
1st to the middle of July, 1946? 

A. It went up sharply, approximately fifty per 
cent after public knowledge of the Campbell acqui- 
sition. If we had been able to clear the registration 
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statement and sold the stock, we would have had a 
very nice transaction. 

Q. What do you mean when you say ‘‘We would 
have had a very nice transaction’’? Will you tell 
us what you mean? 

A. The stock was selling at that time for ap- 
proximately $14.00. I don’t recall the exact figure. 

Q. That was in March of 1946? 

A. March of 1946, prior to the signing of this 
contract. In June or July it reached a high of 
approximately twenty-two dollars and a half. If 
the 100,000 shares of Seaboard which was owned 
by Industrial had been sold at that time, that mil- 
lion-dollar premium would have been reduced to a 
very insignificant sum. 

Q. In terms of cost to Seaboard ? 

A. In terms of cost to Seaboard. 

Q. Now, Mr. Thompson, according to the stipu- 
lation of facts, Seaboard commenced to prepare a 
registration statement in May of 1946, but did not 
file it until August of 1946. Do you know whether 
or not there was any particular reason for that 
lapse of time between the commencement of prepa- 
vation and the actual filing with the Securities & 
Exchange [45] Commission ? 

A. The primary reason for the delay was the 
question of the audit that had to be made of both 
companies. There was some discussion, as an illus- 
tration, as to whether the company of Haskell & 
Sells would also audit Campbell or whether their 
previous auditors would make the audit. They 
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would furnish sufficient information to Haskell & 
Sells, who had to make the over-all certification. It 
ultimately worked out that the auditors who had 
previously audited Campbell did their audit under 
the supervision of Haskell & Sells. The chief rea- 
son for that being that it was considered that they 
could do a faster job of auditing. Campbell had 
approximately 50 offices and my recollection is that 
we had approximately 75 offices at that time. 

Q. Now, it is further stipulated, Mr. Thompson, 
that though the registration statement was filed in 
August of 1946, it did not become effective until 
November 22, 1946. Was there any reason that you 
know of for the delay between the filing date and 
the effective date of the registration statement, and 
if so, will you state what that reason was? 

A. Yes, sir. The reason was that the under- 
writers refused to make a public offering because 
the market, the stock market had suffered a severe 
drop while our statement was in registration. They 
subsequently agreed to sell the 100,000 shares of 
Industrial—that Industrial owned of [46] Sea- 
board, I should say—but refused to sell the addi- 
tional 100,000 which the company had authorized 
and had filed a registration for that sale. 

Q. Yes. Now, Mr. Thompson, at the time that 
you initiated your negotiations with Industrial rela- 
tive to the Campbell Finance Corporation stock, 
do you know whether or not Industrial was offering 
the shares to any other prospective purchaser ? 

A. Yes. They were offering to anyone who was 
willing to buy or could buy. 

Q. Did you have any concern about the timing 
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of any transaction that you might enter into with 
respect to the Campbell stock? 

A. Yes, sir. It was our opinion that unless we 
could move and move promptly that they would sell 
it to someone else. 

Q. Yes. Now, Mr. Thompson, it is stipulated 
that on March 27, 1946, the 50,000 shares of Camp- 
bell stock was transferred to Seaboard. Do you 
know whether or not a certificate or certificates 
actually representing those shares were delivered 
to Seaboard ? A. They were, sir. 

@. Where were they held by Seaboard ? 

A. In our safe deposit box in the Security First 
National Bank, except for—well, even the seven 
shares [47] were transferred to nominees and en- 
dorsed back to us. 

Q. Now, the agreement which is attached to the 
stipulation, the agreement between Seaboard and 
Industrial, required Seaboard to deposit $2,200,- 
000.00 Canadian for the benefit of Industrial. Do 
you know why that provision was placed in the 
agreement ? 

A. Yes, sir. It was to guarantee our faithful 
performance of the agreement as signed. 

Q. Now, did Seaboard have any escape from 
that ageement, any means of escape? 

A. Very definitely. 

Q. Will you tell us in substance what it was? 

A. We had the agreement stipulated that any 
time on or before—well, it was so the deal would 
be closed before the end of the year. I am sorry, 
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but I don’t recall the exact date. We could give 
them notice that we wanted to rescind the contract, 
in which event, we had certain things to do and 
they had others, one of them being that we were 
to give them the 50,000 shares of Campbell stock 
to receive the 100,000 shares of Seaboard that we 
had previously given them. They were to receive 
one hundred thousand Canadian dollars as damages 
plus any other actual damage that we might have 
done to Campbell. 

Now, the reason for that was this: Frankly, we 
were not interested in paying two million two for 
this company. If we [48] couldn’t sell our stock 
at a sufficiently high price on the market, promoted 
chiefly to the knowledge, the public knowledge that 
we had acquired, then, we didn’t propose to go 
through with the transaction. Up to some time 
about the middle of November, we didn’t think that 
we were going through with it. The transaction had 
been set up in such a manner that we could not be 
hurt. The question of any damage that might have 
been done Campbell was taken care of by asking 
them to put their own men in as members of the 
board of directors so that the policy of Campbell 
would be dictated by that board and not by Sea- 
board, so that there could be no damages arise 
through any of our actions with Campbell. During 
the period that that contract was in force, Seaboard 
borrowed money and lent it to itself. Campbell, 
at the going rate that Campbell had been paying 
previously to our acquiring control of it, to at least 
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owning the stock. The difference between what we 
paid and what we let was in excess of the hundred 
thousand, damages that we would have to pay if 
we did not go through with the contract. In No- 
vember of 1946, we were almost ready to advise 
Industrial that we were going to call the contract 
off when we heard that there was a possibility of 
selling it to the Household Finance Corporation. 
Naturally, if we could complete our transaction 
with Industrial and turn right around and sell it 
to Household for a more attractive figure, that was 
the business thing to do. [49] 

@. And you did that? 

A. And consequently that is what we did. 
Household later said that they knew that we 
couldn’t go through with it, and consequently, they 
were proposing to then talk to Industrial, but they 
had heard a rumor that we were going to sell to 
Commercial Credit 

Mr. Maiden: Your Honor, I want to confine this 
testimony here now to competent and admissible 
testimony. I think Mr. Thompson is getting a little 
bit into hearsay. I just don’t know what import 
this testimony may have in the case, consequently 
I want to be sure, Mr. Thompson, that you confine 
it to your own personal, actual facts without re- 
sorting to rumors and hearsay, and things that you 
learned through devious courses. 

Mr. Peck: As a matter of fact, Mr. Thompson, 
the sale to Household is not directly involved here 
in this proceeding. 
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The Witness: I see. 

Mr. Peck: As far as we are concerned, we don’t 
need to go into that. 

That is all the questions that I have, your Honor. 


Cross-Examination 
By Mr. Maiden: 


Q. Mr. Thompson, Industrial had an immediate 
need for cash money in order to carry on its pre- 
war type of business. [50] Isn’t it for that reason 
that Industrial put the Campbell stock up for sale? 

A. That is not my knowledge, Mr. Maiden. 

Q. Isn’t it your understanding, and wasn’t it 
your understanding, and isn’t it and wasn’t it a 
fact that Industrial before it would enter into this 
contract with Seaboard, required that Seaboard 
made available to it two million two hundred thou- 
sand cash Canadian dollars at the time of the exe- 
cution of the agreement? 

A. I think I understand your question. Frankly, 
if I do, I don’t know quite how to answer it. 

Q. All right. Let me restate the question, then. 
You stated that the provision in the contract which 
provided that Seaboard would deposit with Indus- 
trial two million two hundred thousand Canadian 
dollars upon the execution of the agreement was 
put in there to guarantee the performance of Sea- 
board under the contract. That is correct, isn’t it? 

‘Ae Wes, sir. 

Q. Now, I will ask you if that provision wasn’t 
actually prompted by the insistence of Industrial 
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that it have at that time available for its use as 
working capital in its prewar business this amount 
of money, that is, the $2,200,000.00? 

A. That was never so expressed to me, Mr. 
Maiden. I might say that I was the chief architect 
of this transaction [51] and was in on the leading 
discussions. 

Q. Who is Mr. A. E. Wademan? 

A. A. E. Wademan is at this time the secretary- 
treasurer of Seaboard Finance Company. 

Q. Was Mr. Wademan—am I pronouncing that 
correctly ? A. Wademan. 

Q. Was Mr. Wademan with the Seaboard Fi- 
nance Company at the time of this transaction? 

A. I don’t believe that he was. 

Q. I want to call your attention, Mr. Thompson, 
to a letter dated November 26, 1949, addressed to 
the Internal Revenue Agent in Charge, 417 South 
Hill Street, Los Angeles, California, re Seaboard 
Finance Company, and assigned and sworn to as 
you will notice by Mr. A. E. Wademan. You recog- 
nize his signature? 

A. That is his signature. 

@. That is his signature? A. Yes, sir. 

Q. Now, I call your attention to paragraph (7) 
in this letter on page 29, and I am going to read 
it to you: 

‘‘In order to meet the demands of Industrial, 
Seaboard deposited cash collateral security of two 
million two hundred thousand Canadian dollars. 
This fund was loaned to Industrial and Industrial 
paid interest for the use of the money. In this 
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fashion, the immediate requirement of Industrial 
for [52] capital was satisfied and Seaboard was 
enabled to close the transaction on the only basis 
possible for it.’’ 

Does that in anywise change or modify your 
recollection of that? 

A. No, not in the least, Mr. Maiden. I was there 
in Montreal. 

Q. It is your testimony now to the court that 
Industrial did not demand this two million two 
hundred thousand Canadian because it needed and 
wanted that cash at that time for use in its busi- 
ness? 

A. Well, Mr. Maiden, the reason Jack Smith 
advanced to me the two million two, was for a 
deposit to guarantee our good faith. I also know, 
and if you will look at this financial statement, at 
that time they were not short of money. 

Q. Just a second. Mr. Reporter, will you read 
my question ? 

(The question was read.) 

The Witness: No. They wanted the two million 
two as deposit, or what I call good faith money. 

Q. (By Mr. Maiden): Mr. Thompson, can you 
explain why it is that Industrial, if that is all they 
wanted, some good faith deposit money, would re- 
quire you to put up all of the ultimate purchase 
money with the exception of $14,000.00? Doesn’t 
that appear to you to be rather an unusual demand 
of earnest money, [53] or good faith money? 

A. Under the circumstances, I might say that 
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incidentally we tried to make it five hundred thou- 
sand or some other lesser figure, but they knew that 
under the conditions, under our conditions, at that 
time, that we could not make a cash purchase at 
that time. 

Q@. Now, isn’t it a fact that Industrial was 
insisting upon a cash transaction and that they 
agreed to this method which was adopted of issuing 
the Seaboard stock and then going through the 
process of registering it and selling it on the mar- 
ket, wasn’t that simply for the purpose of accom- 
modating Seaboard’s situation which Industrial 
was willing to do inasmuch as it was getting in 
its possession at that time all but $14,000.00 of the 
ultimate purchase price? 

A. That is sort of an involved question. They 
were willing to enter into this transaction because 
we were giving them their asking price, knowing 
that the deal might not be completed by November 
30th, but at least it gave them the possibility and 
they must have felt that it was rather strong, that 
they ultimately were going to get a closed trans- 
action and get their asking price. That was their 
inducement. 

Q. I still would like to have a comment from 
you as to whether or not you think that is a rea- 
sonable thing to occur, that the seller would require 
the purchaser to place in the seller’s hand practi- 
eally the entire purchase price [54] simply as 
earnest money, or good faith money. Don’t you 
think that is an extremely unusual situation ? 
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A. Well, if I had been in their shoes, I think 
I would have done the same thing, if that is what 
you are driving at. 

Q. In other words, so far as Industrial was 
concerned, Industrial was actually getting all but 
$14,000.00 of the purchase price in cash at the time 
of the execution of the agreement; isn’t that cor- 
rect? 

A. No, sir, I don’t think so. I will agree with 
you that they had the use of the two million two 
for that period of time, but they did not have a 
closed transaction at that time. 

@. I want to read to you paragraph (1) from 
this same letter that I just read you: 

‘Industrial at the conclusion of the war was 
anxious to return to its regular business, the 
financing of installment sale obligations. It had 
engaged in the small loan business through Camp- 
bell only as a wartime stopgap. If it was to return 
successfully to the desired activity, it needed to 
dispose of Campbell so as to obtain additional 
working capital.’’ 

Is that your understanding ? 

A. That is my understanding exactly except as 
to time. Otherwise, it 1s a true statement. Now, 
if this infers that they needed the money, that is 
not correct now; as to the future, yes. [55] 

Q. Mr. Thompson, can you explain why if In- 
dustrial need any money that it would take 
$2,200,000.00 and pay interest on it at four and a 
half per cent? Can you explain that? 
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A. Possibly the answer to that is this: In the 
first place, the going rate for money in Canada at 
that time was approximately four and a half per 
cent. That was number one. Number two, they 
were to get dividends or interest to equal four and 
a half per cent on the stock which they were taking 
with the potential value of two million two. So it 
was the standoff 

Q. What potential value are you talking about? 
Industrial got two million two hundred thousand 
eash dollars. What concern did they have with 
respect to the value of that 100,000 shares of Sea- 
board stock? 

A. Their ultimate source of money was the sale 
of 100,000 shares of Seaboard stock and they re- 
ceived dividends, and if the dividends were not 
adequate to equalize four and a half per cent, equal 
four and a half per cent, we were to make up the 
difference. 

@. Well, the four and a half per cent that In- 
dustrial was to pay on this $2,200,000.00 was to be 
offset to whatever extent it received a dividend on 
the Seaboard stock that had been named in the 
name of Industrial, isn’t that right? 

A. No. I may have misunderstood you. If I 
understood [56] you correctly, the interest that 
they were to pay us on the deposit was to be offset 
by any dividend that they received. That is not my 
recollection, if that was your question. 

@. Well, the contract, of course, will speak for 
itself. I have it right here before me. Well, I will 
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just let it speak for itself. I don’t have it before me. 
I thought I did, but I don’t. 

Now, you would assume, would you not, Mr. 
Thompson, that a company that would take $2,200,- 
000.00 at four and a half per cent interest and that 
represented the going rate of interest what they 
would have had to borrow from any other source, 
that the company, if they needed that money, 
wouldn’t take it? A. Yes, sir. 

Q. It is also true, isn’t it, that it was quite a 
large indemnity that Seaboard would have to pay 
in the event this transaction fell through, wasn’t it? 

A. $100,000.00. 

Q. $100,000.00. Wouldn’t you call that a pretty 
fair security ? A. What? 

Q. $100,000.00 to evidence a good faith on the 
part of the proposed purchaser that he will buy the 
stock. 

A. Iam sorry, but I don’t understand that. 

Q. All right. The contract provides that if Sea- 
board [57] doesn’t go through with this transaction 
that they will pay you $100,000.00? 

mh Right: 

Q. In addition to other considerations depend- 
ing upon whatever damage might have been done 
to Campbell, wouldn’t you say that that indemnity 
would be a rather substantial indemnity ? 

A. We tried to get it down to twenty-five 
thousand. 

Q. That doesn’t answer my question. Wouldn’t 
you say that that was a very substantial indemnity ? 
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A. I don’t see how I could say that, Mr. Maiden. 
When we did agree to it, we must have thought it 
was reasonable at that time. 

Q. Either you thought it was reasonable at that 
time or you knew, of course, that you were going 
to go through with the transaction. Isn’t that right, 
Mr. Thompson ? A. We certainly hoped that. 

Q. You actually did go through with it, did you 
not? A. Partly. 

Q. You haven’t presented anything in writing 
here to show that you have contemplated actually 
not going through with it, have you? 

A. The contract, I think, intimates that we may 
not go through with it. 

Q. That is true. The contract does furnish an 
out. [58] 

Now, suppose you had been Industrial. You sell 
some of your stock under such an agreement as 
this for $250,000.00 and the purchaser turns over 
to you $249,000.00 of the purchase price at that 
time. So far as you were concerned, the effect 
would be for you to get the purchase price in cash 
at that time for all practical purposes, wouldn’t 
that be the fact, Mr. Thompson? 

A. Well, I certainly would have the use of the 
money, but there is a string on it and it can be 
jerked out from under me. In other words, it is 
not a closed transaction. 

Q. Now, Mr. Thompson, it certainly was the 
intention of Seaboard and the understanding, of 
course, of Industrial that in the event nothing hap- 
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pened to cause the contract to break down and not 
go through, that the $2,200,000.00 would to that. 
extent represent the purchase price paid for the 
stock at the time the balance was struck between 
the parties. Isn’t that correct? 

A. I am sorry, but I am back of you here a 
couple of miles. I didn’t follow that. 

Q. Mr. Reporter, will you read that if you can? 
Read it very slowly so that Mr. Thompson can 
analyze it as it goes along. 


(The question was read.) 


The Witness: No, sir. [59] 

Q. (By Mr. Maiden): You mean that is not 
correct, Mr. Thompson? 

A. That is not correct, Mr. Maiden. 

Q. In other words, you mean to represent here 
to this court that Seaboard did not intend that that 
$2,200,000.00 would be used as application on the 
purchase price when this contract was finally wound 
up? 

A. Yes, sir. That was a deposit. Now, if you 
would like me to, I will explain the reason. 

Q. Just a second. I don’t understand. Do you 
mean to tell the Court here under oath that Sea- 
board did not intend that that $2,200,000.00 be 
actually used and applied to the purchase price of 
that Seaboard stock? A. Absolutely. 

Q. Do you mean to tell the Court that Seaboard 
intended to have Industrial take those two million 
two hundred thousand Canadian dollars and change 
them into American dollars and turn them over to 
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Seaboard, and then that Seaboard would take 
enough American money to equal the purchase 
price and then buy Canadian dollars and turn them 
over to Industrial? 

A. Well, now, if you are talking about switch- 
ing money back and forth, that is one thing; if you 
are talking about whether Industrial would get the 
proceeds from the sale of the stock as such, or 
whether they would get the two million two deposit, 
that is something entirely different. [60] 

Q. Well, the point—— 

A. At least to me. 

Q. The point that I am making is that you 
knew at the time that you entered into this con- 
tract with Industrial, and Industrial knew it, that 
the two million two hundred thousand Canadian 
dollars that it had on hand would actually be kept 
by them and that whatever proceeds of the 100,000 
shares of Seaboard stock brought, that Seaboard 
would take that money. Now, isn’t that a fact? 

A. Well, that is sort of an involved question to 
me. I would like to explain to you in this way; In- 
dustrial was to get the proceeds from the sale of 
this common stock. 

Q. Now, you are talking about the form of the 
contract. I want to talk about the actualities of the 
situation, not just the form of the contract. I am 
not interested in that. I want to know whether or 
not as an actual fact it wasn’t the intention and 
understanding of the parties that that two million 
two hundred thousand cash dollars would be taken, 
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kept and utilized as application of the purchase 
price in the event the contract didn’t fall through. 

A. There was no such agreement as that, if I 
understand your question correctly, and I believe 
Y did: 

Q. You think you do? That never entered your 
mind at all? 

A. No, that was not part of the discussion, that 
I know. [61] 

@. In other words, you say that you intended to 
go through the exchange and later on actually take 
that two million two hundred thousand Canadian 
dollars away from them and then buying some more 
Canadian dollars and replace it with a later pur- 
chase of Canadian dollars? 

A. The little mechanics of the things were not 
gone into at that time, Mr. Maiden. 

Q. Well, now, looking at it from a realistic 
standpoint—just step back now in a purely objec- 
tive manner—wouldn’t it appear to you to be the 
reality of this situation, that the two million two 
hundred thousand Canadian would be used to that 
extent as the purchase price of the Campbell stock 
in the event that the contract went through, and 
that whatever right and claim that Industrial had 
on the proceeds from the sale of the Seaboard stock 
would be released to Seaboard? 

A. I see what you are driving at. Sure, In- 
dustrial controls, just to us, the figure of two mil- 
lions in America obtained from the sale of stock 
and controls two millions in Canada which has to 
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be returned to us. I certainly would think that they 
would pay us with the American money rather than 
convert the American money into Canadian money 
for their own account and convert the Canadian 
money which they had to give back to us. They 
could return us Canadian and we switch [62] it 
back, but the proceeds of the sale of the stock was 
their money and not ours. It was their stock. 

Q. Well, at least Seaboard and Industrial went 
through the form of issuing a 100,000 shares of 
Seaboard stock in the name of Industrial and it 
stated in the contract that it was Industrial stock. 

A. That is right. 

Q. Now, isn’t it a fact that in this case Indus- 
trial wasn’t interested in becoming a stockholder 
of Seaboard? Isn’t that right? 

A. I think that is right, and we didn’t want to 
see them either too much. 

Q. Industrial was wanting cash money? 

A. Yes. 

Mr. Maiden: All rmght. I believe that is all. 

Mr. Peck: I have no further questions. 

The Court: Is there anything further for the 
Petitioner? 

.Mr. Peck: Nothing further, your Honor. 

Mr. Maiden: Nothing further, your Honor. 


* * % 


Filed June 15, 1952 [63] 
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In the United States Court of Appeals 
for the Ninth Circuit 


Tax Court Docket 
No. 30554 


Court of Appeals 
Docket No....... 


SEABOARD FINANCE COMPANY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION FOR REVIEW OF DECISION OF 
THE TAX COURT OF THE UNITED 
STATES 


To the Honorable Judges of the United States 
Court of Appeals for the Ninth Circuit. 


Seaboard Finance Company hereby petitions this 
Court to review the decision of The Tax Court of 
the United States entered May 21, 1953. Petitioner 
respectfully represents: 


I. 


Jurisdiction 
This petition is filed pursuant to Sections 1141 
and 1142 of the Internal Revenue Code, 26 U.S. 
C.A., Secs. 1141 and 1142. 
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Nature of Controversy 

The case involves Federal income tax liability of 
the petitioner for its taxable year ended September 
30, 1947. 

The deficiency determined by respondent and af- 
firmed by the The Tax Court results from a reduc- 
tion by respondent in the amount of ‘credit claimed 
by petitioner under Sec: 131 of the Internal Reve- 
nue Code for income taxes paid to Canada. The 
eredit claimed by petitioner was $230,580.91. The 
amount allowed by respondent and The T'ax Court 
was $153,705.40. 

The amount of the credit depends upon the 
amount of income realized by petitioner from 
sources within the Dominion of Canada during the 
year involved, and this, in turn, depends upon 
whether petitioner realized a gain of $189,000.00 in 
December, 1946, by reason of the application of 
Canadian dollars, which had appreciated in value 
between the date of their purchase and their said 
application, to the purchase of 50,000 shares of 
stock in Campbell Finance Corporation, Limited, 
a Canadian corporation. Petitioner contends that 
such a gain was realized, whereas respondent con- 
tends and The T'ax Court determined that no such 
gain was realized. 

Tif. 


Venue 
Petitioner filed its Federal income tax return for 
the taxable year ended September 30, 1947, with the 
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collector of Internal Revenue for the Sixth District 
of California. Accordingly, petitioner seeks a re- 
view of said decision of The Tax Court of the 
United States by the United States Court of Ap- 
peals for the Ninth Circuit. 

Wherefore, your petitioner prays that this Court 
review said decision of The Tax Court of the United 
States, reverse the same, and issue such order or 
orders as may be proper in the premises. 


Dated: August 21, 1953. 
Respectfully submitted, 
/s/ AUSTIN H. PECK, JR., 
/s/ HENRY C. DIEHL, 
Attorneys for Petitioner. 


Of Counsel: 
LATHAM & WATKINS. 


Received and filed August 21, 1953. 


[ Title of Court of Appeals and Cause. | 


NOTICE OF FILING OF PETITION FOR RE- 
VIEW OF DECISION OF THE TAX 
COURT OF THE UNITED STATES 


To the Commissioner of Internal Revenue, Wash- 
ington, D. C.: 

You are hereby notified that petitioner in the 
above-entitled proceeding in The Tax Court of the 
United States has filed, concurrently herewith, its 
petition to the United States Court of Appeals for 
the Ninth Circuit for review of the decision of The 
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Tax Court in said proceeding. A copy of said peti- 
tion for review, together with this notice, are hereby 
Served on you.. 
Dated: August 21, 1953. 
/s/ AUSTIN H. PECK, JR., 
/s/ HENRY C. DIEHL, 
Attorneys for Petitioner. 
Of Counsel: 
LATHAM & WATKINS. 


Acknowledgment of Service 


Service of the above Notice of Filing of Petition 
for Review, together with a copy of said Petition 
for Review, is hereby acknowledged this 21st day 
of August, 1953. 

/s/ [Indistinguishable. ] 
Acting Chief Counsel, Internal Revenue Service, 
Counsel for Respondent. 


Received and filed August 21, 1953, T.C.U.S. 


[Title of Tax Court and Cause. ] 
CERTIFICATE 


I, Victor S. Mersch, Clerk of The Tax Court of 
the United States, do hereby certify that the fore- 
going documents, 1 to 15, inclusive, constitute and 
are all of the original papers and proceedings on 
file in my office as called for by the ‘‘ Designation 
as to Contents of Record on Review and State- 
ment of Points’’ and the ‘‘Counter Designation of 
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Contents of Record on Review’’ in the proceeding 
before The Tax Court of The United States en- 
titled ‘‘Seaboard Finance Company, Petitioner, v. 
Commissioner of Internal Revenue, Respondent, 
Docket No. 30554” and in which the petitioner in 
The Tax Court proceeding has initiated an appeal 
as above numbered and entitled, together with a 
true copy of the docket entries in said Tax Court 
proceeding, as the same appear in the official docket 
book in my office. 

In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 13th day of October, 1953. 


[Seal] /s/ VICTOR S. MERSCH, 
Clerk, The Tax Court of the 
United States. 


[Endorsed]: No. 14,095. United States Court of 
Appeals for the Ninth Circuit. Seaboard Finance 
Company, Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. Transcript of the Record. 
Petition to Review a Decision of The Tax Court of 
the United States. 

Filed October 23, 1953. 

/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 
Docket No. 14,095 
SEABOARD FINANCE COMPANY, 


Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS ON WHICH 
PETITIONER INTENDS TO RELY 


(1) The Tax Court erred in entering decision 
for the respondent. 

(2) The Tax Court erred in not entering deci- 
sion for petitioner. 

(3) The Tax Court erred in its finding that 
petitioner’s use of foreign exchange in the purchase 
of the stock of Campbell Finance Corporation, Ltd., 
in accordance with the obligations incurred under 
the contract of March 27, 1946, did not constitute 
a transaction in foreign exchange requiring recog- 
nition of a taxable gain separate and apart from 
the subsequent sale of the Campbell Finance Corpo- 
ration, Ltd., stock. 

(4) The Tax Court erred in its conclusion that 
the respondent properly eliminated the gain on for- 
eign exchange reported by petitioner in its return 
for the taxable year involved. 

(5) The Tax Court erred in its finding that the 
100,000 shares of capital stock of petitioner issued 
to Industrial Acceptance Corporation, Ltd., were 
deposited as security. 
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(6) The Tax Court erred in its conclusion that 
the cost to petitioner of the 50,000 shares of stock 
of Campbell Finance Corporation, Ltd., was $2,214,- 
969.94 (Canadian), converted into United States 
dollars at the rate of exchange prevailing on March 
27, 1946. 

(7) The Tax Court erred in its conclusion that 
any gain on the purchase and sale of Canadian dol- 
lars in this proceeding was offset by a loss sustained 
between the purchase price of the stock of Camp- 
bell Finance Corporation, Ltd., converted into dol- 
lars at the date of purchase, and the amount of 
American dollars required to purchase the same 
number of Canadian dollars when payment was 
subsequently made. 

(8) The Tax Court erred in its conclusion that 
petitioner could and should have determined its 
cost of the Campbell Finance Corporation, Ltd., 
stock as of March 27, 1946. 

Dated: October 29, 1953. 


Respectfully submitted, 
/s/ DANA LATHAM, 
/s/ AUTIN H. PECK, JR., 
/s/ HENRY C. DIEHL, 
Attorneys for Petitioner. 
Affidavit of service by mail attached. 
[Endorsed]: Filed October 30, 1953. 


